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The Joint Commissioner, CGST, Ahmedabad South.

g LUTHED @ A § 99 Name & Address

Appellant
M/s. Andhra Roadways,
Plot No. 8, 1st, Floor,
Near Shrinath Transport Nagar,
Opp. Bharat Petrol Pump,
Aslali, Ahmedabad-382427.
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Ary person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
gne may be against such order, to the appropriate authority in the following way :

HIRE 9T W TR g
Revisicn application to Government of India:
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(i) 4 revision application lies to the Under Secretary, 1o the Govi. of India, Revision Application Unit
Ministry ¢f Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Pariament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, gaverned by first
proviso to sub-section (1) of Section-35 ibid
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(i) In case of any loss of goods where the lass occur in transit from a faclory to yse or 1o
anothe: fastory or from one warehouse to another during the course of
warenouss of in storage whether in a factory or in a warehouse.




(A)

(B)

(c)

(2)
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In case of rebate of duty of excise on goods exported to any country or territory ou'side
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under 52¢.109
of the Finance (No.2) Act, 19588.
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The above application shall be made in duplicate in Form No. EA-B as specified under
Rule, 8 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 01O and Order-In-Appeal. It should also be accompaniac by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1844, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal,
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(a)
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2™ Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004, in case of appeals
other than as mentioned in para-2(i) (a) above. E




(3)

(4)

(5)
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Tha appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule B8 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs. 5,000/~ and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, § Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated,

ot g ST3w o o g9 I o Wk g § 6 vl g s @ R @ w1 T
aude 7 A 5w orn wity @ o @ ey R 5 R 9@ od @ T @ fan
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in case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt, As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Ona copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of R5.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Attantion is invited to the rules covering these and cther related matter contended in the
Customs, Excise & Service Tax Appeliate Tnbunal (Procedure) Rules, 1882,

10 e, i T T 99 doen sfdn amRwefee),s
viterftal & e § SfEmm(Demand) T3 ZB(Penalty) T 10% Gd W5 &0
fand 8 weifds, afieem of 9= 10 TS FUG & )(Section 35 F of the Central
Excise Act, 1044, Section B3 & Section 86 of the Finance Act, 1694)

10 FeTe Yew SR A i oferfa, wfive ¥ -weier @) BT (Duty Demanded)-
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. . o o e rdter 3 o o o o e A, anfrer writew o & Rrg o wrdf R

“or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-depositis a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1044, Section B3 & Section 85 of the Finance Act, 1894)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneocus Cenvat Credit taken; AL
(i) amount payable under Rule 6 of the Cenvat it Rules.
gmuﬂqmmwmmmﬂﬂﬂhfﬂmm#mh
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10% of the duty demanded where duty or duty and penalty are in dispule, or
penalty alone is in dispute.” (r‘.:-‘_ - -5

In view of above, an appeal against this order shall lie before the Tribunal on payment of
alty, where
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ORDER IN APPEAL

The present appeal has been filed by M/s Andhra Roadwuys,
Plot No. 8, 1* Floor, Near Shrinath Transport Nagar, Opp. Bharat
Petrol Pump, Aslali, Ahmedabad-382 427 (hereinafter referred to
as “the Appellant”) against Order in Original No. 51/CGST/Ahmd-
South/JC/ /MT/22-23 dated 06.12.2022 [hereinafter referred to
as "impugned order”] passed by the Joint Commissioner, CGET &
Excise, Ahmedabad South (hereinafter referred to as “adjudicating
authority™).

2. Briefly stated, the facts of the case are that the Appellant
were holding Service Tax Registration No. AAYFABG2BCEDOOI. On
scrutiny of the data received from the Central Board of Direct
Taxes [CBDT), it was noticed that the Appellant had substantial
service income; however they did not pay service tax thereon. On
the basis of the data received from Income tax department for the
F.Y. 2015-16 and F.Y. 2016-17 income earned by the Appellant in

the said period is as under:

S

Sr. No. | Period (F.Y.) | Income earned in Rs. |
1. 2015-16 4.69,26,380/-
2. 2016-17 5,47,08,234/-

2.1. The Appellant were called upon to submit copies of relevant
documents for assessment for the period F.Y. 2015-16 and F.Y.
2016-17. However, the Appellant failed to submit the required
details/documents or offer any explanation/clarification regarding

income earned by them.

3. Subsequently, the Appellant were issued Show Cause Notice
No. bearing F.No. STC/04-09/0&A/Andhra/21-22 dated
22.04.2021 wherein it was proposed to:

a) Demand and recover an amount of Rs. 1,50,10,560/-
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Sub Section (1) of Section 73 of the Finance Act, 1994
(hereinafter referred to as “the Act”) along with interest

under section 75 of the Act.

b Impose penalty under the provisions of Section 70, 77,
and 78 of the Act.

4.  The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs.
1,50,10,560/- was confirmed for the F.Y. 2015-16 and
2016-17 along with interest.

b) Penalty amounting to Rs. 1,50,10,560/- was imposed
under 78 of the Act for non-payment of service tax by willful-
suppressing the facts from the department with an intent to

evade the payment of service tax.

c Penalty amounting to Rs. 80,000/- was imposed for
late filing of ST-3 Returns for the period of April-2015 to
September’ 2015, October’ 2015 to March’ 2016, April-2016
to September’ 2016, October’ 2016 to March’ 2017 under
Rule 7C of the Service tax Rules 1994 read with Section 70
of the Act.

d]  Penalty amounting to Rs. 41,400/- under section 77 of
the Act.

5. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

’ The Appellant is a Partnership Firm engaged in the
business of transport of Goods by Road/ Goods Transport

Agency service,

»  The representative of the Appellant appeared before
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02.12.2022 and informed that M/s Andhra Roadways
provided services of GTA for commercial purpose and all the
contracts were based on oral communication for the service
provided by them. The service provided by them falls within
the ambit of reverse charge mechanism hence not liable to

pay service tax.

- The Appellant submitted that the income earned oy
them is not taxable under service tax and therelore
invocation of extended period under proviso to section 73(1)
of the Act. As such Interest and penalty are not imposable

as there is no tax payable.

- The ld. adjudicating authority has erred in concluding
that the Appellant had suppressed facts with malafide
intentions to evade tax. Since the income earned by the
Appellant is quite below covered under the reverse charge
mechanism. The imposition of penalty is therefore arbitrary
bad and illegal. :

»  The order passed by the |d. Adjudicating authority is

against facts, equity and law and therefore it is bad and

illegal.

»  The ld. Adjudicating authority has erred in imposing
tax of Rs. 1,50,10,560/- for the F.Y. 2015-16 and F.Y. 20106-
17 by completely misconstruing the facts of the Appellant.

- The invocation of extended period of limitation under
proviso to Section 73(1) of the Finance Act is wholly without
jurisdiction, arbitrary and illegal. Invoking extended period
of limitation in the facts and circumstances is wholly

without jurisdiction, bad and illegal.

e The imposition of tax is illegal and therefore equally

bad and illegal is the imposition of consequential interest
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under section 75 of the Finance Act. The levy of interest is
bad and illegal. Also the penalty charged is bad in law.

» The Appellant is not liable to pay tax under the
Finance Act, 1994 as services provided by it is covered
under reverse charge mechanism. The imposition of penalty
of Rs. 80,000 under section 70 of the Finance Act read with
rule 7C of the Service Tax Rules, 1994 is bad and illegal.

- The Appellant craves'leave to add, alter or amend any
of the ground of appeals either before or at the time of
hearing of the second appeals.

6. Personal Hearing in the case was held on 13.10.2023. Shn
Vatsal Sharma, C.A., appeared on behalf of Appellant for the
hearing and reiterated the contents of the oral and written
submission in the appeal and requested to allow the appeal.
Further the Appellant have made additional submission dated 08
November 2023 wherein, they have submitted that they are
rransporters falling under the category of GTA (Goods Transport
Agency) as per services classification of Service Tax Act. They
submitted a Reconciliation of turnover for F.Y. 2015-16 and 2016-
| 7 for the period under Appeal. The breakup of turnover is shown
in table. The Appellant have also shared sample copies of
consignment notes.

| F.Y.2015-16 '
| Particulars Amount |
| Supplied to GTA and Body corporate where liability is| 4,68,52,324 |
upon receiver
Supplicd to Non-body Corporate (The Appellant accepts | 74,056
to pay service tax liability under Forward Charge Method
under Section 68(1) of the Act.
Total 4,69,26,380
! F.Y. 2016-17
Particulars Amount
Service provided to GTA and Body corporate where | 545,935,709
linbility is upon recipient il
Service provided to Body Corporate(The Appellant| 1,12,525 |
accepts to pay service tax linbility under Forward Charge
Method under Section 68(1) of the Act. |

Total /"".-j:"[
: (K

"} 5,47,08,234

r
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7. The Appellant submitted following documents {(A) Form 2GAS
(Annual Tax Statement under Section 203AA of the Income Tax
Act, 1961) certificate for F.Y. 2015-16 and-F.Y. 2016-17, [B) Form
3CB and 3CD in respect of Audit Report under section 44AB of the
Income Tax Act, 1961 for the F.Y. 2015-16 and F.Y. 2016-17, (C)
Balance Sheet and Profit & Loss Account for the F.Y. 2015-16 and
F.Y. 2016-17, (D) copy of freight receipt ledger for F.Y. 2015-16
and F.Y. 2016-17. In the additional submission the Appellant have
provided sample consignment notes related to service provided to
body corporate and to non-body corporate for the impugned
period.

8. I have gone through the facts of the case, submission made
in the Appeal Memorandum, the submission made at the time of
personal hearing and the material available on record. The issue
before me for decision is whether the impugned order passed by
the adjudicating authority confirming demand of service tax
amount of Rs. 1,50,10,560/- along with interest and penalties,
considering the facts and circumstances of the case, is legal and
proper or otherwise. The dispute pertains to the period F.Y. 2015-
16 and F.Y. 2016-17.

9. It is observed that the demand of service tax has been raised
merely on the basis of the data received from the Income Tax
department. However, the data received from the Income Tax
department cannot form the sole ground for raising of demand of

service tax.

9.1 1 find in pertinent to refer to Instruction dated 26.10.2021
issued by the CBIC, wherein it was directed that:

It was further reiterated that demand notices may not be
issued indiscriminately based on the difference between the
ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to
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issue show cause notices based on the difference in ITR-TDS
data and service tax returns only after proper verification of
facts, may be followed diligently. Pr. Chief Commissioner/Chief
Commissioner{s) may devise a suitable mechanism to monitor
and prevent issue of indiscriminate show cause notices.
Needless to mention that in all such cases where the notices
have already been issued, adjudicating authorities are expected
to pass a judicious order after proper appreciation of facts and

submission of the noticee.”

9.2 However, in the instant case, | find that no such exercise, as
instructed by the Board has been undertaken, and the SCN has
been issued only on the basis of the data received from the
income Tax department.

0. The Appellant submitted Form No. 3CD under Income Tax
Act, 1961. As per 3CD statement and the adjudicating order it is
found that the appellant is engaged in Transport Services, freight
transport by Road. In the submission made by the Appellant it is
evident that the Appellant is engaged in supplying two types of

service, which are described as under:

(i) Service as GTA service provider to Body corporate and
GTA;

(i) Service as GTA service provider to non-body corporate;

11. In respect to service as GTA service provider to the Body
corporate and GTA, it is contended by the Appellant that the said
service attracts service tax under RCM i.e. in the hand of service
recipient only. The Appellant claimed that that service is provided
‘0 body corporate and GTA, which are only liable to pay service
tax under Reverse Charge Mechanism (RCM) in terms of
Notification No. 30/2012-ST dated 20.06.2012.

12. In support of the submission that the Appellant provided
services to Body corporate and GTA they have furnished

documents viz. (1) sales registers for the 4
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sample consignment notes. They have submitted consignment
notes in respect of following consignee e.g. Swastik Ceracon
Limited, Astron Paper & Board Mill Limited, Crystal Ceramic India
Ltd., Cengres Tiles Ltd., Italia Ceramic Ltd. etc. The Appeliant
have provided bifureation of income received from body
corporate/GTA and non-body corporate in the additional
submission for the F.Y. 2015-16 and F.Y. 2016-17. They have
submitted consipnment notes in samples pertaining to various
consignor/consignee. *Goods transport Agency’ means any
person who provides service in relation to transport of goods by
road and issues consignment note, by whatever name called; on
reading the said definition of Goods Transport Agency and
submission made by the Appellant | find that the Appellant are
providing service of Goods Transport Agency. Further, I find that O
the paver of freight is liable to pay service tax in the light of

Notification No. 30/2012-5T dated 20.06.2012. The extract of the

of Notification 30/2012-ST dated 20.06.2012 is reproducec as

under:

GSR ... (E).-In exercise of the powers conferred by sub-section (2} of
section 68 of the Finance Act, 1994 (32 of 1994), and in SUpErsession
of fi) notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 15/2012- Service Tax, dated the 17
March, 2012, published in the Gazette of India, Extraordinary, Part I
Section 3, Sub-section fi], vide number G.S.R 213(E], dated the 17
March, 2012, and (ii) notification of the Government of India in the
Ministry of Finance (Department of Revenue), No. 36/2004-Service
Tax, dated the 31 December, 2004, published in the Gazette o
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R 849 [E), dated the 31* December, 2004, excepl as respects
things done or omitted fo be done before such supersession, the
Central Government hereby notifies the following taxable services anc
the extent of service tax payable thereon by the person hable lo pay

service tax for the purposes of the said sub-section, namely:-

L The taxable services,-
A (i) provided or agreed to be provided by a goods transport agency
in respect of transportation of goods by road, seathe person liable
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to pay freight is,-

fa) any factory registered under or governed by the Faclories Act,
1948 (63 of 1948});

(b) any society registered under the Societies Registration Act, 1860
(21 of 1860} or under any other law for the time being in force in any
part of India ;

fc) any co-operative society established by or under any law;

fd] any dealer of excisable goods, who is registered under the Centrul
Excise Act, 1944 (1 of 1944) or the rules made there under;

fe) any body corporate established, by or under any law; or

() any partnership firm whether registered or not under any law
including association of persons;

12.1 Reading the above provision [ find that the person who pays
the freight is liable to pay service tax in terms of Section 68 (2) of
the Act. Section 68 is also reproduced as a ready reference as

under:

SECTION 68, Payment of service tax, —

1) Every person prouviding taxable service o any person shall pay
service tax at the rate specified in section [668] in such manner and
within such period as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1), in respect
of [such taxable services as may be notified by the Central
Government in the Official Gazette, the service tax thereon shall be
paid by such person and in such manner as may be prescribed at
the rate specified in section [66B] and all the prowvisions of this
Chapter shall apply to such person as if he is the person lable for
paying the service tax in relation to such service.

13, Further in case of the service provided to non corporate the
Appellant are liable to pay service tax under forward charge
method. As per the submission made by the Appellant they have
admitted the liability on the service provided by them to non-body
corporate. Hence the Appellant are liable to pay service tax in all

cases where the liability is under forward charge.

14. In respect to late fee | have noti Appellant have

11
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not filed ST-3 Returns for the period of 2015-16 and 2016-17.
Hence they are liable to pay prescribed late fee for each 5T-3
Returns filed late, for the relevant period, under Rule 7C of the
Service Tax Rules, 1994 read with Section 70 of the Act. Hence
the Appellant are liable to pay late fees amounting to Rs.
80,000/ -.

15. As regard to Section 77 of the Act, 1 agree wi1_'.h the
adjudicating authority that there was delay of 207 days in
submitting the details as called for and accordingly, penalty @ Rs.
200/day is liable to be paid by the Appellant comes to Rs,
41,000/-.

16. In view of the above discussions and finding I pass the

following order:

16.1.The impugned order is upheld in respect of service tax for
which the Appellant is liable to pay service tax under forward

charge method along with interest under section 75 of the Act.

16,2 1 uphold the late fee of Rs. 80,000/- under Rule 7C of the
Service Tax Rules, 1994 read with Section 70 of the Act.

16.3. [ uphold the penalty of Rs. 41,000/- under section 77 of the

Act as discussed in para 15 hereinabove.

16.4. 1 uphold the penalty equal to the service tax liability uncer
section 78 of Act as per para 16.1 hereinabove.

17.  fiesal g1 e odta &1 Fiver Iuited aie | G o 2

The appeal filed by the Appellant stands disposed of in above
lerms.

12
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Dated:_ .11.2023

Attested fB\.\IJ""M
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M /s Andhra Roadways, Appellant
Plot No. 8, 1st Floor,

Near Shrinath Transport Nagar,

Opp. Bharat Petrol Pump,

Aslali, Ahmedabad-382 427

The Joint Commissioner Respondent
CGST & Central Excise
Ahmedabad South.

Copy to :
The Principal Chief Commissioner, Central GST,
Ahmedabad Zone
The Commissioner, CGST, Ahmedabad South
3. The Joint Commissioner, Central GST, Ahmedabad South.
4. The Assistant Commissioner (HQ System), CGST,
Ahmedabad South (for uploading the OIA)
v Guard File
6. PAlile
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